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1. Guidance on terms used

The following table explains some of the terms used in this document.

PVG Act The Protection of Vulnerable Groups (Scotland) Act 2007

Accredited body An Accredited body is a person registered in the register
of Accredited bodies in relation to:

a) making applications for Level 1 disclosures
under section 2 of the Disclosure Act on behalf
of an individual

b) countersigning applications for Level 2
disclosures under section 11 of the Disclosure
Act

c) both making applications for Level 1 disclosures
under section 2 of the Disclosure Act and
countersigning Level 2 disclosures under
section 11 of the Disclosure Act

An organisation that can process disclosure checks on
behalf of others. Umbrella bodies may act as a third party
to handle multiple applications for different third parties
(For example, an employer or voluntary organisation)

This allows the third parties to access disclosure services
without needing to register as Accredited bodies directly
with Disclosure Scotland themselves.

Umbrella body

PVG scheme The Protecting Vulnerable Groups scheme.
The PVG scheme safeguards vulnerable people by
ensuring that those individuals carrying out a regulated
role are suitable to do so.



Term Meaning

Disclosure Act The Disclosure (Scotland) Act 2020

An Act of Parliament relating to the disclosure of criminal
history and other relevant information. It is designed to
improve the disclosure system in Scotland by focusing on
protecting the public, while balancing the need for people
to move on from offending and simplifying the process for
disclosing criminal history information.

Regulated role A position (paid or voluntary) that involves carrying out
certain activities that gives a person carrying them out
contact with children or protected adults. This might be:

e jobs with caring responsibilities

e teaching or supervising children or protected adults

e providing personal services to children or protected

adults
e working directly with children or protected adults

Contact can be supervised or unsupervised, depending on
what activity you are doing.

Examples of regulated roles are teachers, children’s
football coaches and support workers.

PVG scheme A member of the PVG scheme.
member

Level 1 disclosure A disclosure product that discloses unspent convictions,
meaning it reveals criminal convictions that are not yet
considered ‘spent’ and can continue to be disclosed.
Section 1 of the Disclosure Act sets out what is contained
in this disclosure in more detail.

Level 2 disclosure A more comprehensive product that reveals both spent
and unspent convictions, along with other relevant
information held by the police. Level 2 disclosures can
also include details on unspent cautions or children's
hearing outcomes.



Term Meaning

Section 8 of the Disclosure Act sets out what is contained
in this disclosure in more detail.

Level 2 disclosure A Level 2 check that is applicable for specific purposes
(with barred list which involve working with children or adults, but do not
check) make an individual eligible for joining the PVG scheme. A
Level 2 disclosure (with barred check) will include
additional information about the whether the individual is
barred from regulated roles with children and/or adults.

Section 16 of the Disclosure Act sets out what is contained
in this disclosure in more detail.

PVG scheme A Level 2 check with PVG scheme membership. This is a
disclosure legal requirement for positions (paid or voluntary) that are
regulated roles.

The information provided, either by post or online, by
Disclosure Scotland about someone’s criminal record in
relation to a Level 1, Level 2 or PVG scheme disclosure.

(o Te [T My il T [« W The process where Disclosure Scotland continually
checks the criminal record of individuals registered on the
PVG scheme. Meaning each PVG scheme member is
regularly assessed for any new criminal history information
that could affect their suitability to work with children or
protected adults.

Volunteer Scotland Disclosure Services.

VSDS acts as an umbrella body for the voluntary sector in
Scotland for those working with children and adults. VSDS
is funded by Disclosure Scotland.



Term Meaning

Qualifying Voluntary Organisation.

A Qualifying Voluntary Organisation’ is an organisation
that is registered with Disclosure Scotland and is not:
o a further education institution, a school, a public or
local authority, or under the management of a
public or local authority

o conducted primarily for profit, and any profit
generated is used to further the objectives of the
organisation and not distributed to its members

Lead signatory An individual who is responsible for overseeing the proper
handling of disclosure information for an Accredited body,

and acting as the primary point of contact with Disclosure

Scotland regarding their registration.

The lead signatory can also act in the capacity of a
countersignatory.

Countersignatory A countersignatory is an individual authorised to
countersign only applications for Level 2 and PVG
disclosures on behalf of an Accredited body.

Spent conviction A conviction becomes spent when a specific period of time
has passed since the date of the conviction. After a
conviction becomes spent, it is not shown on a disclosure
unless the conviction is to be disclosed according to
certain rules. These rules are set out in 2 lists.

e List A (Schedule 1 of the Disclosure Act)

e List B (Schedule 2 of the Disclosure Act)

WL LT XY\ TS {1 M An unspent conviction is a criminal conviction that is still
within its disclosure period. It will show on Level 1, Level 2
and PVG scheme disclosures.



2. Introduction

This Code of Practice is published by the Scottish Ministers under section 55 of the
Disclosure (Scotland) Act 2020 (The Disclosure Act) in connection with the use of
disclosure information provided to, and the exercise of functions by, Accredited

bodies under the Disclosure Act.

The Code sets out obligations which Accredited bodies, or the nominee of an

Accredited body, are required to meet.

The Code is intended to ensure that information provided by Disclosure Scotland to
Accredited bodies who are registered to apply for Level 1 disclosures on behalf of
individuals, or to countersign Level 2 disclosures (or both), use that information
properly and lawfully. Appendix A also offers further information about offences
under disclosure legislation. Appendix B offers general information about how

Scotland’s disclosure system operates.

Failure to comply with the Code may result in action by Disclosure Scotland, for
example, refusing to issue the disclosure or the removal of an Accredited body or

countersignatory from the register.

The Code may be revised by Disclosure Scotland from time to time.

3. Purpose

The Code is intended to:

e ensure that disclosure information provided to Accredited bodies is used

properly and lawfully

e provide assurance to those applying for Level 1 and Level 2 disclosures, that
disclosure information will be used lawfully by only persons who are entitled to

receive and use that information

e ensure that disclosure information is handled, stored and securely disposed of

appropriately by recipients of disclosure information - this should be clearly set
9



out in their internal data handling policy and adhere to the Disclosure Act and

Data Protection legislation.

4. Disclosure Scotland

Disclosure Scotland is an executive agency of the Scottish Government. It provides
disclosure products, maintains the PVG scheme and keeps lists of individuals barred

from working with children and protected adults on behalf of the Scottish Ministers.

The Disclosure Act reforms the disclosure regime in Scotland. It repeals Part 5 of the
Police Act 1997 (“the Police Act”) as it applies in Scotland and makes amendments
to the PVG Act under which the Scottish Ministers administer the PVG scheme.

5. Disclosure products

The type of disclosure accessed depends on the type of work that will be taken or
the role that will be carried out. Level 1 disclosures can be applied for by anyone for
any purpose and disclose unspent convictions. Level 2 disclosures are for specific
roles such as solicitor, accountant, adopting a child or holding a gaming or lottery
licence. Some Level 2 disclosures will include a barred list check. PVG scheme
disclosures are for people who are in a regulated role with children or protected

adults.

Level 1 disclosures replace the previously named Basic disclosures issued under the

Police Act. A Level 1 disclosure will only show unspent convictions.

Level 2 disclosures show certain spent convictions alongside any unspent
convictions and other relevant information provided by the police. There are different
types of Level 2 disclosure product. They are:

e Level 2 disclosure

e Level 2 disclosure (with barred list check)

e PVG scheme

Level 2 disclosures replace the previously named Standard disclosure and

Enhanced disclosure issued under the Police Act. The PVG scheme disclosure
10



replaces the previously named scheme record and short scheme record issued
under the PVG Act.

The PVG scheme only applies to 'regulated roles'. There are two types of regulated

roles — regulated roles with children and regulated roles with protected adults.

6. Registration

The Disclosure Act establishes a register of Accredited bodies maintained by
Disclosure Scotland (on behalf of the Scottish Ministers) under section 46 of the

Disclosure Act.

Disclosure Scotland will, for those countersigning Level 2 disclosure as part of the
initial registration process, carry out checks to determine if those applying to be
registered as an Accredited body or being nominated to act on behalf of an

Accredited body are suitable persons to have access to disclosure information.

In addition, Disclosure Scotland will carry out regular suitability checks on lead
signatories and countersignatories of Accredited bodies registered to countersign
Level 2 disclosures. Those regular checks confirm that those listed in the register

remain suitable to receive disclosure information.

An Accredited body is a person registered in the register of Accredited bodies in
relation to:
e the making of applications for Level 1 disclosures under section 2 of the

Disclosure Act on behalf of an individual

e the countersigning of applications for Level 2 disclosures under section 11 of

the Disclosure Act, or

e both the making of applications for Level 1 disclosures under section 2 of the
Disclosure Act and the countersigning of Level 2 disclosures under section 11

of the Disclosure Act

11



7. Compliance

7.1  Who must comply with the Code?

The following persons must comply with the code:

e Accredited bodies
e lead signatories of Accredited bodies
e countersignatories of Accredited bodies

e disclosure information recipients (this refers to any individual in a third-party
organisation that has received disclosure information from an umbrella body
who has countersigned an application on behalf of that third-party

organisation)

It does not apply to the individual who is the disclosure subject, who also receives

the disclosure information from Disclosure Scotland.

A failure to comply with the Code may result in Disclosure Scotland removing the

Accredited body from the register of Accredited bodies.

7.2 Failure to comply

Failure to comply with the Code may result in the Scottish Ministers refusing to issue
disclosure information. If the Scottish Ministers believe that an Accredited body, or
lead signatory or countersignatory of an Accredited body, has failed to comply with

the Code, then they may remove the person from the register.

Failure to comply with the Code can also lead to Ministers imposing conditions in

relation to the registration of an Accredited body.

12



Umbrella bodies must take all necessary steps to ensure that the disclosure

information recipient they act on behalf of is aware of and complying with the Code.

In the event that any umbrella body has reason to believe that the disclosure
information recipient they act on behalf have failed to comply with the Code, this

should be immediately reported to Disclosure Scotland

7.3 Further obligations

There are a number of specific statutory requirements that Accredited bodies, lead
signatories and countersignatories must also comply with to remain registered in the

register of Accredited bodies.

In line with section 46 of the Disclosure Act, and The Disclosure Information
(Accredited Bodies) Regulations 2025 persons applying for registration to the
register of Accredited bodies must provide certain information to Disclosure Scotland

in order to be included in the register”.

7.4 Requirements to have a lead signatory

An Accredited body must have a lead signatory recorded in the entry for the
Accredited body at all times in the register. A lead signatory, in relation to an
Accredited body, means the individual authorised to act in relation to registration of
that body and the individual with overall responsibility for the body’s acting in relation
to a disclosure request (including, where the Accredited body is registered in relation
to the countersigning of Level 2 disclosures, authority to act as a countersignatory of
the body).

" The Disclosure Information (Accredited Bodies) (Scotland) Regulations 2025
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Where the Accredited body is a body corporate or unincorporated or a statutory

office holder, the lead signatory will be the person nominated.

Where the Accredited body is an individual who employs others in the course of their
business (for example, an employer), the lead signatory will (usually) be the

individual employer themselves.

The Disclosure Information (Accredited Bodies) (Scotland) Regulations 2025 sets
out the prescribed information in relation to the lead signatory that will be recorded in

the entry for the Accredited body in the register?.

7.5 Nominating countersignatories

Accredited bodies applying for registration (or those who are already registered) in
relation to the countersigning of Level 2 disclosures may also seek to nominate one
or more countersignatories to be recorded in the register for the Accredited body. As
with the lead signatory, when nominating a countersignatory, the Accredited body
must also provide certain information relating to that countersignatory to record in the

entry for the Accredited body in the register.

7.6 Notification of changes to information

An Accredited body must notify the Scottish Ministers of any changes to the
information which is included in the register. A countersignatory, in relation to an
Accredited body, means an individual authorised to act for the body in relation to the

countersigning of an application.

2 The Disclosure Information (Accredited Bodies) (Scotland) Requlations 2025
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An Accredited body must notify the Scottish Ministers of any changes to the details
for the lead signatory or countersignatory that are recorded in the entry for the

Accredited body in the register.

An Accredited body must nominate a new lead signatory in the event of the Scottish
Ministers deciding to remove a previous lead signatory from the register. The new
lead signatory must be nominated within 28 days of the Scottish Ministers notifying
the Accredited body of the decision to remove the lead signatory from the entry for

the Accredited body in the register.

7.7 Acting in relation to disclosure requests

A person applying to become an Accredited body (or those already registered) must
satisfy the Scottish Ministers that they are likely to be acting in relation to a

disclosure request.

Acting in relation to a disclosure request means either making an application for a
Level 1 disclosure on behalf of an individual or countersigning an application for a
Level 2 disclosure. The Scottish Ministers may remove an Accredited body from the
register if they consider the Accredited body is no longer likely to be acting in relation

to disclosure requests.

8. Offences

8.1 Offences relating to the use of disclosure information

Those registered as Accredited bodies, lead signatories and countersignatories
should familiarise themselves of and understand the offences set out in the
Disclosure Act. Disclosure information must be handled only by those individuals
within an organisation who are entitled to have access to it in the course of their

duties. These individuals must also comply with the Code.

15



8.2 Offences under the Disclosure Act

8.2.1 Falsifying a Level 1 or Level 2 disclosure (section 41)

It is an offence for a person, with intent to deceive, to make a false Level 1 or Level 2

disclosure.

It is an offence for a person to change or amend a Level 1 or Level 2 disclosure.

It is also an offence for a person to use, or allow another person to use, a Level 1 or
Level 2 disclosure in a way that suggests it relates to a person other than the

individual who is the subject of the disclosure.

It is an offence for a person to knowingly make a false or misleading statement for
the purpose of obtaining, or enabling another person, to obtain a Level 1 disclosure

or a Level 2 disclosure.

8.2.2 Unlawful disclosure of a Level 2 disclosure (section 42 and 43)

Section 42 of the Disclosure Act set out that it is an offence for a person to whom a
Level 2 disclosure is made available or disclosed to unlawfully disclose it to another

person.

However, section 43 of the Disclosure Act sets out the circumstances in which it is
not an offence to disclose a Level 2 disclosure. That is where the Level 2 disclosure
is disclosed to:

e employees, members or officers of the Accredited body

e an employee, member or officer of the third-party organisation on whose

behalf the disclosure information was obtained

¢ the disclosure recipient

16



e employees, members or officers of the disclosure information recipient

Disclosure of a Level 2 disclosure by a person is permitted under section 43 only so
far as the disclosure is:
¢ made in the course of the person’s functions

e for a purpose that is the same as the purpose of the Level 2 disclosure

If the disclosure is to a third party, an Accredited body may disclose the information
contained in a Level 2 disclosure only if the Accredited body are satisfied that
disclosure to the third party (i.e. an organisation or individual who employs others in

the course of a business) would comply with the Code.

If the Accredited body applied for a Level 2 at the request of an individual who does
not employ others in the course of a business (for example, a personal employer),
they must not disclose the information contained in the Level 2 disclosure to the
individual but may provide advice based on the disclosure information to the

individual relating to the purpose of the disclosure.

It is also an offence for a person to whom an unlawful disclosure was made to

disclose the Level 2 disclosure to another person.

8.2.3 Unlawfully requesting and using a Level 2 disclosure (section 44)

Itis an offence to use a Level 2 disclosure for a purpose other than a permitted
purpose. In relation to this offence, the only permitted purpose for use is the same

purpose as the purpose which the disclosure was applied for.

It is also an offence for a person to request, or otherwise seek sight of, a Level 2
disclosure for a purpose other than a permitted purpose. A “permitted purpose” for
this offence is defined as a purpose for which the usual rules under section 4(2)(a) or
(b) of the Rehabilitation of Offenders Act 1974 (about not having to self-disclose
spent convictions) have been disapplied, which includes (in the case of a PVG
Scheme Level 2 disclosure) the purpose of considering the suitability of a person for

regulated roles.

17



8.2.4 Transport services

An individual’'s employer can share a PVG Scheme disclosure with a council, school,
other educational institution, health body or independent health care service where
there is an arrangement in place between the employer and council, school,
educational institution, health body or independent health care service, for the
provision of transport to take children and/or protected adults to and from agreed
locations such as the schools, hospitals, independent hospitals, private psychiatric

hospitals, independent clinics or independent medical agencies.

This exception to the offence in section 42 of the Disclosure Act is set out in the
Disclosure and Use of Level 2 Disclosures (Prescribed Purpose and Circumstances)
(Scotland) Regulations 2024 (“the 2024 Regulations”). The third-party organisations
prescribed in the 2024 Regulations can, when using a ‘contractor’ to provide
transport services for children or protected adults, ask to see a disclosure for any
employee that the contractor wishes to use. The ‘contractor’ (that is, the employer)
can only show the disclosure record to the third-party organisation if the employee

concerned has given their consent in writing.

Penalties

If Disclosure Scotland believe that an offence has been committed, it will consider
whether information should be passed to the police for further investigation. All of the
offences can be prosecuted on summary conviction and punished by a term of
imprisonment not exceeding six months or by a fine not exceeding Level 5 on the

standard scale.

If further information is needed about these offences, it is recommended that

independent legal advice is sought.

Full details of offences under the Disclosure Act and PVG Act are contained at

Appendix A.
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8.3 Accredited bodies making an application for Level 1

disclosure

An Accredited body may make an application on behalf of an individual for a Level 1

disclosure, with the consent of an individual.

Where an application for a Level 1 disclosure is made by an Accredited body on
behalf of an individual, the individual is still to be treated as the applicant and,

accordingly, any Level 1 disclosure will be provided to the individual.

Section 4 of the Disclosure Act applies in relation to electronic Level 1 disclosure
applications. It allows the applicant to have control over whether their information is
shared with a third party. Upon receipt of their Level 1 disclosure, the applicant has
10 days within which to check the disclosure information for any inaccuracies and
either apply for a Level 1 review (if they do not believe the information is correct) or
give permission to the Scottish Ministers to share it with the Accredited body who
made the application on their behalf (if they are content with the disclosure

information).

Where an Accredited body applies for a Level 1 disclosure in paper format on
behalf of an individual, the individual may apply for a review of the disclosure
information included in their Level 1 disclosure (they do not need notify of their
intention first) upon receipt. They have 10 days to do this. If the individual decides
they want to show their paper copy Level 1 disclosure to the Accredited body, they

can do this without contacting Disclosure Scotland.

Applications for Level 1 disclosure can be made via the Disclosure Scotland website.

8.4 Accredited bodies making an application for Level 2

disclosure

An Accredited body must countersign a Level 2 disclosure application and state the

purpose for which the disclosure is required.
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The Level 2 disclosure itself will be provided to the individual. Under section 18 of
the Disclosure Act, the individual has 10 days within which to check the disclosure
information and either notify the Scottish Ministers that they intend to apply for a

Level 2 review or, give permission to the Scottish Ministers to share the disclosure

with the Accredited body who countersigned the application.

If the applicant notifies the Scottish Ministers of their intention to apply for a Level 2
review, the application must be made within 10 days from the date on which the
applicant notified Ministers of their intention. The Level 2 review application can be in
relation to the accuracy of any of the information contained in the disclosure or the

inclusion of any reviewable information contained in the disclosure.

Reviewable information is either:
e childhood information
e other relevant information relating to the applicant provided by the police

e details of removable convictions

Accredited bodies must ensure that disclosure applications made under the
Disclosure Act, are properly and lawfully made, this applies to applications for:
e Level 1 disclosures
e Level 2 disclosures
e Level 2 (with barred list check)
e PVG scheme

8.5 Validity of disclosures

All disclosure information included in a Level 1 disclosure, Level 2 disclosure and
Level 2 disclosure (with barred list check), and PVG scheme disclosure is accurate

at the date the disclosure is provided.

In addition, PVG scheme disclosures also benefit from continuous monitoring. Any
new criminal history information, identified via the continuous monitoring process

which indicates that a PVG scheme member might be unsuitable to carry out a

20



regulated role with children or adults (or both), will be considered by Disclosure

Scotland.

Disclosure Scotland will not provide an updated PVG scheme disclosure to an
Accredited body in respect of the scheme member, unless a request is made for
one. Disclosure Scotland will notify all interested parties (including Accredited
bodies) if the PVG scheme member is placed under consideration for listing as a

result of that new criminal history information.

Continuous monitoring also applies to any information that Disclosure Scotland
receives through a referral made by an organisation, a local authority or a regulatory
body. Although Disclosure Scotland will notify all interested parties (including
Accredited bodies) when it places an individual under consideration for listing as a
result of such referral information, that referral information itself will not be disclosed

on a Level 2 disclosure.

It should be noted that if an individual is placed under consideration for listing, they

are not barred at this time.

After consideration of all relevant information ingathered as part of the consideration
for listing process, Disclosure Scotland will reach a decision about whether the
scheme member ought to be included in one or both barred lists. If the scheme
member is not listed, they will be advised accordingly, as will all interested parties
(including Accredited bodies). This outcome means that the scheme member is able

to continue to carry out regulated roles with children and adults (or both).

If the PVG scheme member is listed, they will be removed from the PVG scheme
and will no longer be able to legally carry out regulated roles with children or adults
(or both). Any organisations who employ the individual to carry out a regulated role

must remove the listed individual from that role immediately.

Disclosure Scotland must also notify any relevant professional regulatory bodies with

whom the individual is registered, if they consider it appropriate, so that those bodies
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can take action against the individual in line with their own fitness to practice

procedures.

9. Registration

9.1 Who can apply for registration to the register of Accredited

bodies?

Persons wishing to apply for Level 1 disclosure on behalf of individuals, countersign
applications for Level 2 disclosures, or do both of these things must be registered to
the register of Accredited bodies. An applicant must be:

e a body corporate or unincorporated

e a statutory office holder

e anindividual who is 18 years of age or older and employs others in the course

of a business

An individual aged 16 or 17 years who employs other persons in the course of a

business can be registered at Ministers’ discretion.

For all registration types, an applicant must satisfy the Scottish Ministers that they
are likely to be acting in relation to disclosure applications (for example, that they will

make Level 1 applications or countersign Level 2 applications).

Where the applicant is applying to be registered in relation to the countersigning of
applications for Level 2 disclosures, the applicant must satisfy the Scottish Ministers

that they are a suitable person to have access to disclosure information.

A copy of the data handling policy for the applicant for registration must be provided
with the application to register. They should also provide their written policy on the
recruitment of people who have a previous conviction which includes criteria that is

to be applied during their recruitment process.

For any organisation whose application includes acting in relation to a PVG scheme

disclosure application, it would also be helpful if a copy of its referral policy could be
22



provided with the application. The referral policy should cover what action will be
taken by the organisation in cases where a member of staff is dismissed or
transferred following disciplinary action relating to one of the referral grounds set out
in section 2 of the 2007 Act. The referral policy should also cover cases where the
organisation would or might have dismissed or transferred on a referral ground had

not the individual stopped doing regulated work for the organisation.

If you do not want to be registered in the register of Accredited bodies but still want

or need access to disclosure information, you can use an umbrella body who can

countersign applications on your behalf.

9.2 Howdo l apply?

You can find information on the registration process on the Disclosure Scotland

website.

9.3 Qualifying Voluntary Organisations (QVO)

QVOs applying for disclosures in connection with the recruitment of paid staff or
unpaid volunteers should use the service provided by Volunteer Scotland Disclosure
Services (VSDS).

Disclosure Scotland funds VSDS to assist the voluntary sector. They are registered
with Disclosure Scotland as an Accredited body and provide a free umbrella body

service for QVOs.

VSDS will countersign Level 2 applications at no additional charge to the QVO.
Applications for Level 2 disclosures made via VSDS for paid staff will be subject to
the fees set out in the Fees for Scheme Membership and Disclosure Applications

(Scotland) Regulations 2025, even when employed by a QVO.

More information on how to enrol with VSDS can be found on their website.
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Any voluntary organisation, including any QVO, can register directly with Disclosure
Scotland instead of using the services of VSDS if they wish to do so. QVOs who
register with Disclosure Scotland will be liable for the annual fee payable by

Accredited bodies.

9.4 Lead signatories and countersignatories

The lead signatory is responsible for making sure that disclosure information is

handled properly by an Accredited body.

The lead signatory should hold a senior position in the organisation. They should

have enough responsibility to have authority over other countersignatories.

The lead signatory of an Accredited body registered in relation to countersigning
does not have to sign all the disclosure applications themselves. An Accredited body
can also nominate one or more countersignatories. Lead signatories can also act in

the capacity of a countersignatory when required.

9.5 Registering as an Accredited body and PVG Scheme

membership

Registering as an Accredited body or being nominated as a lead signatory or
countersignatory for an Accredited body does not mean you will become a member
of the PVG scheme.

If an Accredited body, lead signatory or countersignatory is also carrying out a
regulated role in addition to being registered as an Accredited body or a lead
signatory or countersignatory of an Accredited body then PVG scheme membership,

to carry out the regulated role, will be required.
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9.6 Suitability

If Disclosure Scotland’s decision is to refuse registration of an Accredited body or
nomination of a lead signatory or countersignatory or to remove the Accredited body
or lead signatory/countersignatory’s details from the register, Disclosure Scotland will
advise the Accredited body and/or lead signatory or countersignatory in writing of:

e the reasons for the decision
e their right to request a review of Disclosure Scotland’s decision, and

e the period which must elapse before they may re-apply to be registered in the
register of Accredited bodies or be nominated to act on behalf of an
Accredited body

Disclosure Scotland may refuse to include an Accredited body or a lead
signatory/countersignatory’s details or may remove an Accredited body or a lead
signatory/countersignatory’s details from, the register of Accredited bodies if, in the
opinion of Disclosure Scotland, that Accredited body or lead
signatory/countersignatory is not a suitable person to have access to disclosure

information.

9.7 Updating lead and countersignatory details

Disclosure Scotland should be informed if any of the lead signatory or
countersignatory details change, or if they no longer work with the Accredited body.

To update details, email DSAPReqistration@disclosurescotland.gov.scot. The fee

payable to change the lead signatory of an Accredited body to a person other than

an existing countersignatory is £15.
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9.8 Death or Incapacity

Where Disclosure Scotland have been advised that an individual relevant to an
Accredited body has died or is incapable (by reason of physical or mental
impairment) of making Level 1 disclosure applications or countersigning Level 2

disclosure applications, they may take any necessary steps to verify that information.

9.9 Removal from the register

An Accredited body (who is an individual employing others in the course of a
business) who considers that they are no longer likely to act in relation to disclosure
applications should ask for their Accredited body entry to be removed from the
register. The effect of this request will be to end their registration as an Accredited

body in its entirety.

For registered persons who are a body corporate or unincorporate, or a statutory
officeholder, such a request for removal from the register must be signed by the lead

signatory.

Disclosure Scotland may also take action to remove from the register any Accredited
body who is, in the opinion of Disclosure Scotland, no longer likely to act in relation
to disclosure applications. Before removing an Accredited body from the register in
these circumstances, Disclosure Scotland must notify that Accredited body that they
are of that opinion, the reasons for that opinion and they must inform that Accredited
body of their right to make representations about that opinion. Disclosure Scotland

will do this in writing or by email.

Accredited bodies who have been so notified may, within 28 days of the receipt of
such notice, make representations to Disclosure Scotland as to why they should not
be removed from the register. These representations can be made in writing or by

email.
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Disclosure Scotland must consider any such representations. After doing so,
Disclosure Scotland must inform the Accredited body of their decision and the

reason for that decision.

If no representations are received within 28 days, Disclosure Scotland may remove
the person from the register at the end of that 28-day period. The person can, at any
time after a period of 28 days has elapsed since their removal, apply to re-join the

register on payment of the appropriate fee.

9.10 Umbrella bodies

Umbrella bodies making applications for Level 1 disclosures on behalf of others or
countersigning Level 2 disclosure applications must be satisfied that those on whose
behalf they intend to act are entitled to receive disclosure information as disclosed
on any Level 2 disclosure. In doing so they must ensure that where applicable, a

regulated role with children and/or protected adults is taking place.

In cases where the Accredited body acts for an individual seeking to employ or
engage the services of another individual in a personal capacity, the Accredited body
cannot share the actual Level 2 disclosure or disclose its content. The Accredited
body can, however, provide advice to the individual in relation to how any information
in the disclosure might affect the individual’s decision in relation to the purpose for
which the Level 2 disclosure was requested This means that an Accredited body
could provide suitability advice to individuals who are in the process of recruiting or

using a self-employed worker, such as a carer, nanny or music tutor.

Disclosure Scotland recommends that umbrella bodies should remind third-party
organisations on whose behalf they act for PVG scheme disclosures of the
importance of having a referral policy. That referral policy should cover what will be
done in any case where a member of staff is dismissed or transferred following
disciplinary action relating to one of the referral grounds set out in section 2 of the
2007 Act. The referral policy should also cover cases where the organisation would
or might have dismissed or transferred on a referral ground had not the individual

stopped doing regulated work for the organisation.
27



10. Identity

Each application for disclosure made to Disclosure Scotland must be accompanied
by evidence of identity. Full details of what identification is needed are provided

during the application process.

There is also useful information about verifying a person’s identity on the UK

Government’'s website. There is also information on the National Protective Security

Authority website.

It is expected that the recruiting organisation will authenticate the identity of the
individual and ensure the accuracy of the information prior to submission of the
appropriate disclosure application to Disclosure Scotland, and that they will satisfy
themselves of the identity of the individuals who are applying for positions or of those
already employed by them who are joining the PVG scheme for the first time.
Although Disclosure Scotland may conduct its own identity checks, these will be

supplementary to the checks undertaken by recruiting organisations.

Recruiting organisations must request and verify documentary evidence of identity
from individuals they are interviewing or recruiting. Below is some advice to follow:
¢ In line with practice since the Bichard Inquiry Report of June 2004, three

pieces of information should be requested from an individual to support

identification.

e Where possible one should be photographic (for example, a current passport,

or a current UK driving licence photocard (full or provisional)).

e One should confirm the name and address of the individual (for example,

council tax statement, or bank statement).

e One should confirm the date of birth of the individual

e AlLevel 1 orLevel 2 disclosure issued by Disclosure Scotland must not be

taken as evidence of identity. This is because there is not likely to be a
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discernible way for a recruiting organisation to be aware of the practices of the

previous employer who obtained a prior disclosure.

Disclosure Scotland will refuse to process a disclosure application in cases where it

is not satisfied about an applicant’s identity.

Disclosure Scotland suggest that recruiting organisations retain details of identity
checks undertaken by them in case of further enquiry by Disclosure Scotland or any

other person.

Disclosure Scotland will remove any scheme member from the PVG scheme if it
transpires that fraudulent identity information was used to gain scheme membership.
Disclosure Scotland will also notify the police and any organisation for whom it

knows the individual was carrying out a regulated role.

10.1 Appropriate submissions

Accredited bodies registered to countersign Level 2 disclosure applications for
themselves must make sure that they only apply for the type of Level 2 disclosure
that accords with their purposes and be satisfied that they are legally entitled to

receive a Level 2 disclosure for that purpose.

Accredited bodies who are registered to act as umbrella bodies must satisfy
themselves that the third party on whose behalf they intend to countersign
applications, have a permitted purpose for requesting the Level 2 disclosure and are

entitled to receive the disclosure information requested.

10.2 Individuals who were born or have lived outwith the UK

Disclosure Scotland has limited access to criminal record information held outside
the United Kingdom. Disclosure Scotland can only request information about EU
nationals from their home jurisdiction when it is processing an application, made by

an individual to work with children, for certain Level 2 disclosures.
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There are two issues to be considered regarding the appointment of individuals who
were born or who have lived outwith the UK. The first relates to the identity of the

individual and the second relates to checking their criminal record.

Recruiting organisations may carry out checks for overseas nationals as they do for

UK nationals. Once again, the advice on the UK Government website about identity

checking is relevant albeit on this occasion the part relating to foreign national and

documents should be used. There is also information on the National Protective

Security Authority’s website that may assist.

For any other non-UK countries, recruiting organisations employers/employing
organisations can ask prospective employees and existing members of staff to
provide a criminal record certificate, where available, from their government or an
appropriate government/police agency in the country where they were born and/or
resided. The Home Office has provided guidance about criminal records checks for

overseas applicants that may be of help.

While it may seem to be of limited value to obtain a disclosure for a foreign national,
employers should still make a request for disclosure information about an individual
who was born or who has lived outwith the UK and who has no, or very little, address

history in the UK. There are two reasons.

Firstly, even in the short time that a person has lived in the UK, they may have

accrued a criminal record that could be relevant to a recruitment decision.

Secondly, for individuals being recruited to carry out a regulated role with either
children or protected adults, or both, it is mandatory for them to be members of the
PVG scheme and for organisations offering them a regulated role to have seen a

PVG scheme disclosure.
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10.3 Changes to name

Where an applicant for a Level 1, Level 2 (with or without barred list checks), or PVG
scheme disclosure, claims to have changed their name by marriage, common law
relationship or any other mechanism, the organisation should seek evidence of such

a change.

If the individual is a PVG scheme member, organisations should also advise the

individual that they are required to tell Disclosure Scotland of the name change if

they have not already done so. This is requirement under section 50 of the PVG Act

and must be carried out within three months of the date of the change.

11. Fees

An organisation seeking registration under section 46 of the Disclosure Act must pay
the appropriate registration fee and fees for any additional countersignatories at the
time of the application. The annual registration fee is £125. This fee includes
registration of a lead signatory and the nomination of four additional

countersignatories.

Requests for payment will be routinely issued to the lead signatory, although

organisations can nominate an invoice manager to receive requests for payment.

The Level 1 and Level 2 Disclosure and the PVG Scheme Applications (Fees)
(Scotland) Regulations 2025 (“The Fees Regulations”) sets out the fees in a wide
range of circumstances in relation to Level 1, Level 2 and PVG scheme disclosure

applications and requests, and to waive or refund fees in prescribed circumstances.
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12. Disclosure information handling

12.1 General

Handling routines for disclosure information should be considered carefully and how
you will process disclosure information should be outlined in your internal
documentation. This should include retention, storage and secure destruction
routines. This applies to an Accredited body acting on behalf of their own

organisation, and also an Accredited body acting as an umbrella body.

Umbrella bodies should take reasonable steps to ensure that the disclosure
information recipients, on whose behalf they countersign or make applications, also
follow suitable information handling procedures and are aware of their

responsibilities under this code.

The Information Commissioner’s Office (ICO) provide further guidance on

information handling and adhering to data protection legislation. The individual who

is the subject of the disclosure has the opportunity to view their disclosure and
request that it be shared before Disclosure Scotland can provide it to any Accredited
body.

12.2 Storage and destruction

Care should also be taken that unauthorised viewing, copying, transmission, storage,
printing or fraudulent manipulation of electronic disclosure information does not take

place.

If a paper copy of any disclosure information must be stored, for example until a
recruitment process is concluded, this should be under secure conditions. For
example, held in lockable and non-portable storage units. Keys or combinations for
such storage units should not be freely available to all individuals within an
organisation and, restricted to individuals whose role means that they are required to

access disclosure information.
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Third parties in receipt of disclosure information from an umbrella body, should not

retain disclosure information for longer than is relevant to their purposes or needs.

Accredited bodies, and other persons bound by the Code, are responsible for the
disclosure information provided to them. They must process it securely and follow
any internal information handling procedures relevant to them. They should ensure
methods of destruction, and any agreements in place for this, are appropriate to

prevent breaches of personal data prior to, during or after destruction.

12.3 Handling

Accredited bodies should be aware, at all times, of the need to comply with the UK
General Data Protection Regulation and the Data Protection Act 2018. The

Information Commissioner’s Office (ICO) act as the regulator of this legislation.

Accredited bodies must handle disclosure information responsibly and should not
retain information for longer than is relevant to their needs or for the purposes for
which it was obtained. For example, it could be securely destroyed on the date on
which the recruitment or other relevant decision has been taken, or after the date on
which any dispute about the accuracy of the disclosure information has been

resolved.

Umbrella bodies must also take reasonable steps to ensure that third-party
organisations, on whose behalf they countersign or make disclosure applications,
have such a policy. Information about privacy is available on the Information

Commissioner Office’s website at: ICO Privacy Information.

No photocopy or other image of the disclosure information may be retained, for
example, information received through the ScotAccount. Electronic images should

also be deleted.

An individual who is the subject of the disclosure can notify Disclosure Scotland that
they intend to make an application for review in relation to the information included in

their disclosure before its release.
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12.4 Assurance

One way in which Disclosure Scotland may satisfy itself that Accredited bodies, lead
signatories and countersignatories are complying with their responsibilities under the
Code, is by undertaking assurance checks. Disclosure Scotland will normally pre-
arrange audits. However, it reserves the right to undertake unannounced audits. The
assurance checks may include, but are not limited to, assessment:

e of organisation policy and practice on handling, retention, storage and

destruction of disclosure information

o of adherence by the Accredited body (and any lead signatory or

countersignatories) to the Code and the law

e of use by an Accredited body (and any lead signatory or countersignatories) of

disclosure information in accordance with the Code and the law

e to ensure that Accredited bodies are requiring all individuals carrying out
regulated roles to be members of the PVG scheme in accordance with the

Disclosure Act mandatory requirement

e to confirm that disclosure information provided by Disclosure Scotland is not

being used unlawfully

¢ to identify persons who are no longer likely to countersign applications or are

no longer required to countersign applications

Disclosure Scotland may provide written reports, with recommendations where
appropriate, once audits are complete. Recommendations may include, but are not
limited to:

e requirements that must be met within agreed timescales

e any recommendations or requirements that have to be implemented or

complied with
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12.5 Factors to take into account (when considering disclosure

information)

A disclosure sought for recruitment to a particular job, occupation or role etc. can be
used only for that decision and must not be retained and/or its content noted and

then used again for an unrelated purpose.

It is recommended that recruiting organisations should have a written policy on the
recruitment of people who have a previous conviction which includes criteria that is

to be applied during their recruitment process.

To avoid those who have convictions being unfairly treated in the process of
considering them for employment. Disclosure Scotland, as part of the ‘Scotland
Works For You’ group, has developed guidance with public, private and voluntary
sector partners to give advice on how to fairly and safely assess an individual's
convictions. Disclosure Scotland also works with Release Scotland, an employer-led
partnership, designed to promote the benefits to employers of fair recruitment. More

information on Release Scotland is available at on their website.

12.6 Missing disclosures

If an Accredited body does not receive their copy of a Level 1 or Level 2 disclosure,
Disclosure Scotland will consider re-issuing the disclosure on a case-by-case basis.
Re-issue of a disclosure is not guaranteed. Requests for a re-issue should be sent

to response@disclosurescotland.gov.scot or you can also phone 0300 020 0040.

Full details of the circumstances must be provided with the request.

12.7 How Accredited bodies receive disclosures

Once the applicant has agreed to share their disclosure, Disclosure Scotland will
send an email with a secure link to the lead signatory or a countersignatory,
depending on who countersigned that application. The countersignatory then has 14

days to view the disclosure, starting from when the result is first viewed. After that 14
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day period, the countersignatory will no longer be able to view the disclosure. The

applicant will be able to access their disclosure indefinitely via their ScotAccount.

If Disclosure Scotland cannot send the email for any reason, a paper copy of the
disclosure will be issued. The Accredited body copy will be sent to the email address
that the Accredited body supplied when they registered with Disclosure Scotland. We
will continue to issue paper disclosures to applicants and Accredited bodies where

applicable whilst we continue to develop our digital services.
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13. Appendix A

Offences

13.1 Disclosure Act offences

This appendix sets out the offences in sections 41, 42 and 44 of the Disclosure Act.
Section 43 of the Disclosure Act has been included for ease of reading in the context
of these offences. Similarly, this appendix also sets out the offences and penalties
contained in sections 9, 34, 35, 36, and 37 of the PVG Act.

The sections have been annotated for the purposes of guidance and for ease of
reference. If further advice is needed about these offences, it is recommended that

employers and registered persons seek this from a legally qualified professional.
41 Falsification of a Level 1 or Level 2 disclosure

(1) A person commits an offence if the person, with intent to deceive:

(a) makes a document that purports to be a Level 1 disclosure or a

Level 2 disclosure,
(b) alters a Level 1 disclosure or Level 2 disclosure,

(c) uses, or allows another person to use, a Level 1 disclosure or Level
2 disclosure in a way that suggests that it relates to an individual other
than the one who is the subject of the Level 1 disclosure or Level 2

disclosure.

(2) A person commits an offence if the person knowingly makes a false or
misleading statement for the purpose of obtaining, or enabling another person

to obtain, a Level 1 disclosure or Level 2 disclosure.
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42

43

(3) A person who commits an offence under this section is liable on summary
conviction to imprisonment for a term not exceeding 6 months or a fine not

exceeding level 5 on the standard scale (or both).

Unlawful disclosure of a Level 2 disclosure

(1) A person to whom a Level 2 disclosure is made available or disclosed
under this Part commits an offence if the person discloses it unlawfully to

another person.

(2) A Level 2 disclosure is disclosed lawfully only so far as the disclosure is

permitted by section 43; otherwise it is disclosed unlawfully.

(3) A person to whom a Level 2 disclosure is disclosed unlawfully commits an

offence if the person discloses the Level 2 disclosure to another person.

(4) A person who commits an offence under this section is liable on summary
conviction to imprisonment for a term not exceeding 6 months or a fine not

exceeding level 5 on the standard scale (or both).

Lawful disclosures of Level 2 disclosures

(1) An accredited body to whom a Level 2 disclosure is made available under

this Part may disclose the Level 2 disclosure:

(a) to any of the accredited body's employees,

(b) where the accredited body is not an individual, to any member or

officer of the accredited body,

(c) where the Level 2 disclosure was made available by virtue of an
application for a Level 2 disclosure made at the request of another
person (a “third person”) who is, for the purpose of the disclosure,
asking a question about the individual who is the subject of the

disclosure:
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(i) to that third person,

(i) to any of the third person's employees,

(iif) where the third person is not an individual, to any member or

officer of the third person.

(2) An employee, member or officer of the accredited body to whom a Level 2
disclosure is disclosed under subsection (1) may disclose the Level 2

disclosure:

(a) to any other employee, member or officer of the accredited body, or

(b) as mentioned in subsection (1)(c).

(3) A third person to whom a Level 2 disclosure is disclosed under subsection

(1)(c) or (2)(b) may disclose the Level 2 disclosure:

(a) to any of the third person's employees,

(b) where the third person is not an individual, to any of the third

person's members or officers.

(4) An employee, member or officer of a third person to whom a Level 2
disclosure is disclosed under subsection (1)(c), (2)(b) or (3) may disclose the

Level 2 disclosure to another employee, member or officer of the third person.

(5) Disclosure of a Level 2 disclosure by a person is permitted under this

section only so far as the disclosure is:

(a) made in the course of the person's functions,
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(b) for a purpose that is the same as the purpose of the Level 2

disclosure, and

(c) in the case of disclosure as mentioned in subsection (1)(c),
permitted by section 56(3) or (4).

(6) In subsection (1), the reference to an accredited body to whom a Level 2
disclosure is made available under this Part includes a reference to any lead
signatory or countersignatory of the accredited body to whom a Level 2

disclosure is made available on behalf of the accredited body.

44 Unlawful request for and use of a Level 2 disclosure

(1) A person commits an offence if the person requests the provision of, or
otherwise seeks sight of, a Level 2 disclosure for a purpose other than a

permitted purpose.

(2) In subsection (1), “permitted purpose”, in relation to a Level 2 disclosure,
means a purpose falling within section 12(2) or 19(2) including, where
section 17 applies to the disclosure, to enable or assist a person (or any
other person for whom the person acts) to consider the suitability of the
individual who is the subject of the disclosure to carry out, or to be offered

or supplied for, a type of regulated role.

(3) A person commits an offence if the person uses a Level 2 disclosure for a

purpose other than a permitted purpose.

(4) In subsection (3), “permitted purpose”, in relation to a Level 2 disclosure,

means a purpose that is the same as the purpose of the disclosure.
(5) A person who commits an offence under this section is liable on summary

conviction to imprisonment for a term not exceeding 6 months or a fine not

exceeding level 5 on the standard scale (or both).
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45 Offences under sections 42 and 44: supplementary provision

(1) Nothing in section 42 makes the disclosure of a Level 2 disclosure an

offence where the disclosure is:

(a) by the individual who is the subject of the Level 2 disclosure,

(b) by any other person with the consent of the individual who is the

subject of the Level 2 disclosure,

(c) to an office-holder in the Scottish Administration or a government

department,

(d) to a statutory office-holder,

(e) in accordance with any obligation to provide information imposed by

virtue of any enactment,

(f) for any other prescribed purpose.

(2) Nothing in section 44 makes the use of a Level 2 disclosure for a purpose

other than a permitted purpose an offence where the use is:

(a) by the individual who is the subject of the Level 2 disclosure,

(b) by any other person with the consent of the individual who is the

subject of the Level 2 disclosure,

(c) by an office-holder in the Scottish Administration or a government

department,

(d) by a statutory office-holder,
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(e) in accordance with any obligation to provide information imposed by

virtue of any enactment,

(f) in any other prescribed circumstances.

(3) In this section and sections 42, 43 and 44(3), references to a Level 2
disclosure include references to any information contained in a Level 2

disclosure.

The prescribed circumstances under section 45(1)(f) include arrangements between

an individual’s employer and—

(a) a council or an educational institution under which the individual’s
employer is required to provide transport services to the council or to the
educational institution for the transport of children or protected adults to or

from an educational institution,

(b) a health body under which the individual’'s employer is required to provide
transport services to the health body for the transport of children or protected

adults to or from—
(i)a hospital,
(i)any other premises at which facilities are available for any of the
services provided by the health body under the 1978 Act,

(c) an independent health care service under which the individual’s employer
is required to provide transport services to the independent health care
service for the transport of children or protected adults to or from an

independent health care service®.

3 The Disclosure and Use of Level 2 Disclosures (Prescribed Purpose and Circumstances) (Scotland)
Requlations 2024
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13.2 PVG Act offences

Section 9 of the 2007 Act

An organisation which fails, without reasonable excuse, to comply with a duty
imposed by any of sections 3 to 5 that is, a duty to make a referral following
dismissal or permanent transfer of an individual from a regulated role because of
disciplinary action taken as a result of a referral ground in section 2 of the PVG Act
being met] within three months of the date on which the duty arose is guilty of an

offence and liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12

months or to a fine not exceeding the statutory maximum, or to both,

(b) on a conviction on indictment, to imprisonment for a term not exceeding 5

years or to a fine, or to both.

Section 34 of the 2007 Act

(1) It is an offence for an individual to carry out, or to seek or agree to carry out, any

regulated role from which the individual is barred.

(2) It is a defence for an individual charged with an offence under subsection (1) to
prove that the individual did not know, and could not reasonably be expected to have

known—

(a) that the individual was barred from that regulated role, or

(b) that the role concerned was a regulated role
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Section 35 of the 2007 Act

(1) It is an offence for an organisation to offer a regulated role to an individual barred

from that role.

(2) Ministers may, by regulations, prohibit an organisation from permitting an
individual to carry out, or require an organisation to remove an individual from, a

regulated role from which the individual is barred.

(3) Regulations may in particular—

(a) impose prohibitions or requirements—

(i) in relation to particular types of organisations only,

(i) in relation to particular kinds of regulated roles only, or

(b) otherwise limit the purpose for which the prohibition or requirement is to
apply (or the area in which it is to apply) in such manner as Ministers think

appropriate*.

(4) An organisation which fails to comply with regulations made under subsection (2)

commits an offence.

(5) An organisation commits an offence under subsection (1) if it offers a regulated

role to a barred individual who is already working for the organisation.

(6) It is a defence for an organisation charged with an offence under subsection (1)
or (4) to prove that it did not know, and could not reasonably be expected to have

known, that the individual was barred from that regulated role.

4 The Regulated Roles (Prohibitions and Requirements) (Scotland) Regulations 2024
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(7) For the purposes of subsection (1), an organisation is not to be treated as having
offered a regulated role to an individual if the offer is subject to the organisation
being satisfied (by virtue of information disclosed under Part 2 [of the 2007 Act] or

otherwise) that the individual is suitable to carry out that role.
Section 36 of the 2007 Act
(1) A personnel supplier commits an offence if it—

(a) offers or supplies an individual who is barred from regulated roles to an

organisation, and

(b) knows or has reason to believe that the organisation will make
arrangements for the individual to carry out a regulated role from which the

individual is barred.

(2) It is a defence for a personnel supplier charged with an offence under subsection
(1) to prove that it did not know, and could not reasonably be expected to have

known, that the individual was barred from the regulated role .
Section 37 of the 2007 Act
A person guilty of an offence under section 34, 35 or 36 [of the 2007 Act] is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12

months or to a fine not exceeding the statutory maximum, or to both,

(b) on conviction on indictment, to imprisonment for a term not exceeding 5

years or to a fine, or to both.
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Section 45 of the 2007 Act

The below offences were inserted into the PVG Act by the Disclosure Act.

It is not an offence for an individual to carry out any type of regulated role where that
individual does not participate in the Scheme in relation to that type of regulated role,
nor is it an offence for an organisation or personnel supplier to offer a regulated role

to an individual who does not participate in the PVG Scheme if—

(a)before 1 July 2025, the individual has applied to join the Scheme in relation

to that type of regulated role, and

(b)that application has not been withdrawn or finally determined?®.

45C Individuals must be scheme members to carry out regulated roles

(1) It is an offence for an individual to carry out, or to agree to carry out, any type of
regulated role unless the individual participates in the Scheme in relation to that type

of regulated role.

(2) For the purposes of subsection (1), an individual is not to be treated as having
agreed to carry out a regulated role if the individual's agreement is subject to the

individual's participating in the Scheme in relation to that type of role.

(3) It is a defence for an individual charged with an offence under subsection (1)—

5 The Disclosure (Scotland) Act 2020 (Commencement No. 5, Saving and Transitional Provision)
Requlations 2025
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(a) to prove that the individual did not know, and could not reasonably be expected

to have known, that the role concerned was a regulated role, and

(b) where the individual participated in the Scheme in relation to the type of regulated
role concerned and the individual's membership of the Scheme in relation to that

type of regulated role was not renewed, to prove that the individual did not know, and
could not reasonably be expected to have known, that the individual's membership of

the Scheme had not been renewed.

(4) Subsection (1) does not apply to an individual who is—

(a) barred from the type of regulated role concerned (but see section 34),

(b) aged under 16.

45E Power to require organisations to stop using individuals for regulated roles

without scheme membership

(1) Ministers may by regulations—

(a) prohibit an organisation from permitting an individual to carry out a

regulated role,
(b) require an organisation to remove an individual from a regulated role,

where the individual does not participate in the Scheme in relation to that type

of regulated role.

(2) Regulations under subsection (1) may in particular—

(a) impose prohibitions or requirements—
(i) in relation to particular types of organisations,
(i) in relation to particular kinds of regulated roles,

(b) otherwise limit the purposes for which the prohibition or requirement is to apply

(or the area in which it is to apply) in such manner as Ministers think appropriate.
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(3) An organisation which fails to comply with regulations made under subsection (1)

commits an offence.

(4) It is a defence for an organisation charged with an offence under subsection (3)
to prove that it did not know, and could not reasonably be expected to have known,
that the individual does not participate in the Scheme in relation to that type of

regulated role.

45F Personnel suppliers not to supply individuals for regulated roles without

confirming scheme membership

(1) Subsection (2) applies where a personnel supplier knows or has reason to
believe that an organisation will make arrangements for an individual to carry out a

type of regulated role.

(2) Where this subsection applies, it is an offence for the personnel supplier to offer
or supply the individual to the organisation in relation to that type of regulated role
unless the personnel supplier has received a Level 2 disclosure in pursuance of a
request under section 18(1)(a) of the Disclosure (Scotland) Act 2020 containing a
statement confirming that the individual participates in the Scheme in relation to that

type of regulated role.

(3) Subsection (2) does not apply in relation to an individual who is—
(a)barred from the type of regulated role concerned (but see section 36),

(b)aged under 16.
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Appendix B

13.3 Rehabilitation of Offenders Act 1974

Rehabilitation of Offenders Act 1974 and Rehabilitation of
Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order
2013

The disclosure system in Scotland comprises two broadly aligned parts: self and

state disclosure.

The Rehabilitation of Offenders Act 1974 (“the 1974 Act”) and the Rehabilitation of
Offenders Act 1974 (Exclusions and Exceptions) (Scotland) Order 2013 (“the 2013
Order”) regulate self-disclosure, which is the obligation on an individual to admit to

previous convictions if asked questions about them by a prospective employer.
Self-disclosure (by an individual) can be verified by Level 1 and Level 2 disclosures
that are provided by the state. Disclosure Scotland carries out functions on behalf of
the Scottish Ministers under the Disclosure Act in relation to the system for state
disclosure of an individual’s previous criminal history.

Spent convictions

A conviction may become spent if a certain length of time has elapsed since the date
of conviction, with different periods of time applying to different disposals, as set out
in section 5 of the 1974 Act.

Disclosure of spent convictions

Section 4 of the 1974 Act provides a general protection which permits an individual

not to disclose spent conviction information and prevents any other person requiring

49



the disclosure of such information or prejudicing the individual on account of any

such disclosure or failure to disclose.

The purpose of this approach to self and state disclosure is to appropriately allow an
individual to move away from their past criminal activity so that they can contribute
effectively to society while also ensuring that people with a legitimate interest, such

as employers, are able to assess an individual's background.

However, the Scottish Ministers have powers to except or exclude the protections
under section 4 of the 1974 Act (by Order under the 1974 Act) when the interests of
public safety are paramount. The Scottish Ministers exercised this power and made
the 2013 Order. The 2013 Order specifies particular circumstances in which the self-
disclosure of certain spent convictions (those set out in schedules A1 & B1 of the
2013 Order) is required.

The basis for the 2013 Order is that there are some categories of employment and
proceedings to which the Scottish Minister consider that the rules in the 1974 Act
should not apply, because it is considered appropriate that disclosure of spent

conviction information continues to be available.

This is because the employment positions and proceedings involve a high degree of
sensitivity or there is an expectation of integrity or for the purposes of public
protection. For example, carrying out a regulated role with children and/or adults is
specifically excluded from the protections provided by the 1974 Act, by the 2013
Order.

This means that the person being asked such a question about their conviction
history, must treat it as though it also includes spent convictions for certain offences
if:

¢ the individual was under the age of 18 at the date of conviction, and 5 years

and 6 months have not passed since the date of conviction or
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o the individual was aged 18 or over at the date of conviction, and 11 years

have not passed since the date of conviction

Offences in scope

Those offences are listed in schedule 1 of the Disclosure Act/schedule A1 of the
2013 Order. Schedule A1 includes the most serious offences, such as serious

violence, sexual offending and terrorist offences.

Spent childhood convictions and all children’s hearings outcomes related to offences

listed in schedule A1 will be disclosed on a Level 2 disclosure only after review by

the Scottish Ministers under section 13 of the Disclosure Act.
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